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No. 6029.

IN THB

United States Circuit Court of Appeals

For the Ninth Circuit

Lee Sick Kay and Lee Sick Tong,

Appellants,

vs.

John D. Nagle, as Commissioner of

Immigration for the Port of San
Francisco,

Appellee.

BRIEF FOR APPELLANTS.

This appeal is taken from the order of the District

Court of the United States in and for the Northern

District of California, Southern Division, denying a

petition for habeas corpus.

FACTS OF THE CASE.

The record discloses that the facts relied upon for

the petition of habeas corpus are as follows:—That

the applicant, liCe Sick Kay, was born in China on

October 6th, 1911, and that the applicant, Lee Sick

Tong, was born in the same place on March 1st, 1913.



That said applicants arrived at the Port of San Fran-

cisco on the steamer ''President Jackson" on or about

September 19th, 1928, and were at that time and still

are minors. That upon their arrival at the said last

mentioned port both applicants applied to the immi-

gration authorities for admission into the United

States. Their right for admission was based upon the

ground that they were both citizens of this country

in that they were the foreign born sons of Lee

Chung Lin, a citizen of the United States. Their case

was tried by Board of Special Inquiry, which found

that neither of said applicants were entitled to admis-

sion into the United States for the reason that they

were not the sons of their said alleged father, al-

though it was conceded that the latter is a native

citizen of the United States. An appeal was taken

to the Secretary of Labor with the result that the

decision of the Board of Special Inquiry was affirmed.

Thereupon, the applicants were ordered deported,

and, in order that deportation w^ould be effected the

appellee is holding both of said applicants in custody.

A copy of the findings of the Board of Special

Inquiry were made a part of the petition by amend-

ment thereto in which said amendment a copy of the

decision was set out as "Exhibit A".

The decision of the Secretary of Labor, to whom

the executive appeal was taken, is likewise contained

in the amendment to the petition as "Exhibit B" and

is as follows :

—

"These cases come before the Board of Review
on appeal from decisions of a Board of Special



Inquiry at San Francisco denying admission as
the sons of a native citizen of the United States.
The citizensliip of tlie alleged father is conceded,
the question at issue heing relationship.

Attorney Rouer O'Donnell represents the ap-
plicants and filed a brief. Attorney George A.
McGowan represents the applicants at the port.

The alleged father of the applicants, Lee Chung
I.in, is a court record native. On the trips essen-
tial to his paternity of sons of the ages claimed
by the applicants, the alleged father departed for
China on December 1P>, 1910, and returned on
December 16, 1912, at which time he referred to
a son by the name and birth date now claimed by
the older applicant. He departed again for China
on November 15, 1924, at which time he referred
to a younger son, Lee They Hong, giving the
birthdate now claimed for the younger applicant.
He did not return until September 19, 1928, with
the applicants. The alleged father, the two appli-
cants, and an identifying witness named Gee
Chun How have testified.

The alleged father attempted to secure the ad-
mission of two alleged sons in 1910, both of whom
were denied admission and were deported. The
ground for denial was that the alleged father was
asked upon arrival in 1898 and later the same
year on habeas corjnis proceedings in the District
Court as to the occupants of his home in China.
He accounted for four persons and failed to men-
tion a wife or children. In addition, an alleged
brother testifying at that time stated that neither
he nor the alleged father of the ai»plieanls (his
l)rother) were married. The present testimony is

that the alleged father married in 1891 and had
six children living in 1S9S. In the present case,
it is agreed that the alleged paternal uncle of the
applicants Lee Iling (the alleged lirother testify-
ing in 1898) has four sons, tiiree of whom were
born prior to 1912. In 1912, when applying for



a return certificate tlie alleged paternal uncle

denied positively that he was married or had any
children. The alleged father has testified in the

present case that his mother returned to China
with him in 1882 and remained there until her

death in 1908. The records show that the alleged

mother was in San Francisco in 1892.

In 1910, the alleged father testified that his

home village consisted of only seven or eight

houses when he was in China in 1898 and the two
applicants at that time both testified that their

village consisted of eleven houses, including the

schoolhouse. The alleged father now testifies that

his home village consists of about thirty houses
and states that there were approximately the

same number of houses there when he left China
in 1898. The two present applicants are in agree-

ment with the alleged father in regard to the size

of the village.

The alleged father now testifies that his mother
died in his home village in 1908. In 1910, he
testified that his mother was then living and the

two alleged sons who were then deported testified

that their paternal grandmother was alive. As an
explanation, the alleged father states that he was
not then informed of the death of his mother in

1908, but this does not account for the testimony
of the two alleged sons said to have come from
the home village.

Both the applicants state that during the time
they attended school, they attended regular classes

at school for six days of the week, that they both
spent practically all the day on Sunday in the
schoolhouse and that the other alleged brother,
who is a schoolteacher, spent his time in the
schooUiouse on Sundays. The alleged father tes-

tified that during the four years that he has been
in China, the schoolhouse was closed on Sundays,
that his alleged son, the schoolteacher, was at

home most of the time on Sundays, and that the



applicants usually spent their time going over
their lessons at home on Sundays.
The alleged father testified that he purchased

their American style suits of clothes at tlie Sin-
cere Comi)any in Hongkong. The two applicants
testified that tlieir American style suits of clothes
were purcliased at the Quong Fat Guen Com-
pany, and their clothes hear a label of the Quong
Fat (luen Company. The Chairman of the Board
of Special liujuiry states that Quong Fat Guen
Company and the Sincere Company are known to
be separate stores.

It is believed that some resemblance exists be-
tween tlie alleged father and the two applicants.
It is not thought, however, that the claimed rela-
tionship has been reasonably established."

The respondent, the appellee herein, has filed a

"Memoranda of Excerpts of Testimony from the

Original Immigration Record", wherein the testi-

mony, which is said to be discrepant and upon which

the Secretary of Labor has predicated his adverse

decision, is set forth herein.

ISSUES IN THE CASE.

The petition for a writ of hal)eas corpus charges

that the immigi'ation authorities, namely, the Board

of Special Inquiry, and the Secretary of Labor, in

denying that the appellants are the sons of their

alleged father, have acted unfairly in the following

particulars :

—

1. Tliat the immigration authorities arbitra-
rily rejected the evidence, wliidi was adduced in



behalf of the appellants and which established to

a reasonable certainty that they were the sons of

their alleged father.

2. That the immigration authorities predicated

their adverse decision upon so-called testimonial

discrepancies, which either did not, in fact, exist

or were the result of honest mistake, rather than
deliberate falsehood; that the decision is not

predicated upon substantial evidence.

Therefore, in refusing to direct the issuance of a

writ of habeas corpus and in denying the petition

therefor, we have assigned as error :

—

I.

That said Court erred in not granting the Writ

of Habeas Corpus and discharging the said detained

Lee Sick Kay and Lee Sick Tong from the custody

and control of John D. Nagle, Commissioner of Immi-

gration at the Port of San Francisco.

11.

That the Court erred in not holding that it had

jurisdiction to issue the Writ of Habeas Corpus in

the above entitled cause, as pra3^ed for in the amended

petition on file herein on behalf of the said Lee Sick

Kay and Lee Sick Tong for a Writ of Habeas Corpus.

IIL

That the Court erred in not holding that the allega-

tions set forth in the petition for Writ of Habeas

Corpus were sufficient in law to justify the granting

and issuing of a Writ of Habeas Corpus.



IV.

That the Court erred in not holding that the said

Lee Sick Kay and Lee Sick Tong were or are unlaw-

fully imprisoned, detained, confined and restrained of

their liberty by the said Jolui D. Nagle, Commis-

sioner of Immigration at the Port of San Francisco.

V.

That the Court erred in not holding that there was

an abuse of discretion on the part of the inunigration

officials in denying the said Lee Sick Kay and Lee

Sick Tong the right to enter the United States as the

lawful legitimate sons of Lee Chun Lin, a recognized

and admitted citizen of the United States of America.

VI.

That the Court erred in not holding that it was an

abuse of discretion on the part of the immigration

officials in denying the said Lee Sick Kay and Lee

Sick Tong the right to enter the United States as

the recognized and accepted sons of Lee Chun Lin, a

recognized and admitted citizen of the United States

of America.

VII.

That the Court erred in not holding that the hear-

ing or hearings accorded to the said Lee Sick Kay

and Lee Sick Tong by the said immigration officials

was or were unfair.
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VIII.

That the Court erred in not holding that the evi-

dence produced on behalf of the said Lee Sick Kay

and Lee Sick Tong at the hearings was sufficient upon

which to predicate the issuance of a Writ of Habeas

Corpus.

IX.

That the Court erred in not holding that it was an

abuse of discretion imposed by law and as such con-

stituted an unfair hearing on the part of the immi-

gration officials to the detriment of the said applicants,

in considering evidence of a collateral character and

not material to the real question involved, to wit:

—

the right of the said applicants to enter the United

States as citizens thereof.

X.

That the Court erred in not holding that it was an

abuse of discretion imposed by law and as such con-

stituted an unfair hearing on the part of the immigra-

tion officials to the detriment of the said applicants,

in considering evidence previously given in other

hearings before the said immigration officials, which

said evidence was not binding upon either of said

applicants and which said evidence did not tend to

prove or disprove the citizenship of either applicant

and the right of both of said applicants to enter the

United States as citizens thereof.



ARGUMENT.

CITIZENSHIP OF FOREIGN BORN CHILDREN.

The appellants, although foreign born, were entitled

to admission, as citizens of the United States, npon
proving that they were the sons of a native born

citizen of the United States. Section 1993 of Revised

Statutes; 10 Stat. L. 604. The American nativity and
citizenship of Lee Chung Lin, their alleged father,

having been conceded, it only remained for the appel-

lants to prove that they were the sons of this man.

THE EVIDENCE ADDUCED BEFORE THE IMMIGRATION
AUTHORITIES ESTABLISHED TO A REASONABLE CER-

TAINTY THAT THE APPELLANTS WERE THE SONS OF

THEIR ALLEGED FATHER.

The main point relied upon by the immigration

authorities in denying entry to these applicants was

the question as to whether or no the alleged father

had been married at a time to permit both of said

applicants being his legitimate sons.

The Department was evidently influenced by a find-

ing reached by it in 1910 relative to two other sons

that the petitioner attempted to bring into the coun-

try. At that time the Department expressed doubt as

to whether the father was married in 1891. The year

of the father's marriage wuth reference to the sons

that were excluded in 1910 was material for the reason

that it was necessarv to ascertain tlio actual date of
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the marriage of the father in order to determine

whether the then applicants were born before or after

marriage. This question is not presented in the in-

stant case, however, for the reason that both appli-

cants were born long after the year 1891 and as a

matter of fact even after the order excluding their

brothers in 1910. One of the applicants w^as born on

October 6th, 1911, and the other on March 1st, 1913.

Obviously it is utterly immaterial whether the father

was married in 1891 or before or after 1891, as long

as he was married at a time prior to the birth of both

applicants. The father has consistently maintained

during all of the examinations had before the immi-

gration officers, covering a number of years, that he

was only married once. I must confess that I am at

a loss to follow the argument that a finding with refer-

ence to the legitimacy of the sons in 1910 has anything

to do with the question of the legitimacy of the present

applicants. The truth of the matter is that the De-

partment of Immigration was evidently prejudiced

against the appellants by reason of the attempt by

their father to cause the entry of his two other sons in

1910. It is of course a well-known fact that it is not

unusual for the inspectors of the Immigration Depart-

ment to resent applications for admissions to this

country of children by a father who has been unsuc-

cessful in obtaining the admission of other children.

The Circuit Court of Appeal of this District took

occasion to criticize this tendency on behalf of the Im-

migration Department in the case of Nagle v. Wong
Ngook Hong, et al., 27 Fed. (2d) 650.
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The other discrepancies relied upon by the govern-

ment are inconsequential. The first alleged discre-

pancy has to do with a variance between the testimony

given by tlie father in 1898 and that given in 1910, as

compared with the testimony of an alleged brother

given in 1899. This testimony might have some weight

if the question of the claims of citizenship of the

father was before the Court. This question, however,

was settled by a decision of this Court in 1898 hy a

finding that the father was a citizen of the United

States. The petitioner, therefore, becomes a so-called

** court record" citizen and his status cannot be further

inquired into and as a matter of fact the Department

of Labor now concedes that he is a citizen. This being

true, we are not concerned with any variances in the

testimony of the father or his brother given at a time

before the birth of either of the applicants. The only

question for consideration is whether or not the appli-

cants are his legitimate sons. Obviously testimony

with relation to where the grandmotlier of the ap-

pellants resided in 1898, given at that time as com-

pared with the testimony given in 1910 and as further

compared witli testimony of other relatives given

prior to the birth of either applicant, is utterly im-

material.

Other discrepancies that are relied upon by the

government constitute nothing more than a mere vari-

ance on collater;'.l matters between the testimony of

the two other purported sons and the father in the

year 1910.
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With reference to the instant record, it is alleged

there is a discrepancy between the testimony of appli-

cant Lee Sick Kay and the applicant Lee Sick Tong

with reference as to whether the school house that

they attended was opened or closed on Sunday. As

we argued in our opening brief, this testimony is sus-

ceptible of being harmonized, in that undoubtedly

what both applicants meant to convey to the inter-

rogatories asked concerning this matter was that while

the classes were not regularly held on Sundays, the

school house was open and permitted of their attend-

ance. Even conceding, however, that there is a vari-

ance presented with reference to the testimony of

these applicants concerning the question as to whether

or no the school was open on Sunday and other kin-

dred questions, the same would only constitute a vari-

ance on a collateral as distinguished from a material

question. This question was decided adverse to the

claims of the government in the case of Ng Yuk Ming

V. Tillinghast, 28 Fed. (2d) 547, and Lew Sun Soon v.

Tillingliast, 27 Fed. (2d) 775.

It will be noticed from a review of the excerpts

of the testimony relied upon by the govermnent that

all of the alleged variances are on collateral matters.

IF DISCREPANCIES FORM THE BASIS OF AN EXCLUDING

DECISION, THE SAME MUST BE SUFFICIENT TO SATISFY

REASONABLE MINDS THAT THE DECISION IS JUSTIFIED.

The appellants were entitled to admission upon

proving their claims to a reasonable certainty.
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Discrepancies which do not in fact exist or which

are the prohable result of honest mistake rather tlian

deliberate error, or which are trivial and unimportant,

do not constitute evidence warranting denial of the

existence of the claimed relationship. If so-called dis-

crepancies form the basis of an adverse decision, the

same must be sufficient to satisfy a reasonable mind

in reaching the same conclusion.

In U. S. ex rel. Leomj Ding v. B rough, C. C. A. 2d,

December 5, 1927, 22 Fed. (2d) 926, at page 927, the

Court said:

''* * * In Zakonaite v. Wolf, 226 U. S. 272,

33 Sup. Ci. 31, 57 L. Ed. 218, the rule was applied

that, if it appeared that there was some evidence,

and sufficient to satisfy a reasonable man, tliat the

Chinese person claiming the rights of American

citizenship was not entitled thereto, he must be

excluded. But here the evidence does not warrant

a reasonable mind holding that the appellant was

other than he represented. The result lielow does

not satisfy the requirement of a fair hearing.

There is no substantial evidence to support the

conclusion below. * * *"

In Go Lun v. Nagle, 22 Fed. (2d) 216, C. C. A. 9th,

the Court, at page 247, said

:

a* * * rpjjg examination of the father and

prior landed brother covered pretty much the

same ground. The three witnesses were in full

accord as to their relationship, tlie history of the

familv, the home, and its surroundings, in all the

infinite detail above set forth. There were some

so-called discrepancies in the testimony, however,
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and because of these admission was denied, and
the excluding decision was affirmed on appeal.

We may say at the outstart that discrepancies

in testimony, even as to collateral and immaterial
matters, may be such as to raise a doubt as to the

credibility of the witnesses and warrant exclu-

sion; but this cannot be said of every discrepancy
that may arise. We do not all observe things, or
recall them in the same manner, and an American
citizen cannot be excluded, or denied the right of

entry, because of immaterial and unimportant
discrepancies in testimony covering a multitude
of subjects. The purpose of the hearing is to

inquire into the citizenship of the applicant, not
to develop discrepancies which may support an
order of exclusion, regardless of the question of

citizenship.**** »*-**
We fully appreciate the narrow limits of the

jurisdiction of the courts on habeas corpus pro-
ceedings to review decisions of the immigration
tribunals; but 'the error of an administrative
tribunal may, of course, be so flagrant as to con-
vince a court that the hearing had was not a fair

one.' Tisi v. Tod, 264 U. S. 131, 44 S. Ct. 260,

68 L. Ed. 590. Such a case is presented here.

A reading of the entire testimony of the three
witnesses leaves not^the slightest room for doubt
that their relationship was fully established, and
that the appellant is a citizen of the United States.

A contrary conclusion is arbitrary and capri-

cious, and without any support in the testimony.

In Johnson v. Damon (C. C. A.) 16 Fed. (2d)
65, the court considered discrepancies on which
an exclusion decision was based, more important
than any disclosed by the present record, and in

reference to the excluding decision said: 'The
mind revolts against such methods of dealing



15

witli vital liiiiiinii riirhts.' See also. Ex parte
(Mnin- Tlict Pay (1). (\) V] Fed. (2d) 262, and
Joliiison V. Xg Ling Foiig, supra."

Ill Johnson r. Damon, C. C. A. 1st, 16 Fed. (2d)

65, the Court said:

"Tliis court has hy rejiented deeisious sliown
its full appreciation of the very nairow limits
of the jurisdiction of the courts on lial)eas corpus
proceedings to review the decisions of tlie inuui-
gration trilnnials. Cf. Johnson v. Kock Shiug
(C. C. A.) 3 F. (2d) 889; Xu". Lung v. Johnson
(C. C. A.) 8 F. (2d) 1020. In many cases this

court has felt hound to sustain results gi-ounded
upon a linding of deliberate ])erjury, when the
evidence in sujDport of so serious a proposition
seemed inaderpiate, if weighed as courts and
juries are expected to weigh such evidence. But
there is a limit beyond which no fact-tinding
tribunal can go in finding a case made up out
of whole cloth. This seems to us such a case.

It falls within the rule stated bv Mr. Justice
Brandeis in Tisi v. Tod, 264 U. S. 131, 133, 44
S. Ct. 260, 261 (68 L. Ed. 590)

:

'The error of an administrative tribunal may,
of course, be so tlagrant as to convince a court
that the hearing had was not a fair one.'

The same controlling princii)le is recognized by
this court in (^oon Hen Soo v. Johnson (C. C. A.)
13 F. (2d) 82: 'While the discrepancies dis-

closed l)y the testiuKaiy of the witnesses relate to

matters of a seemingly trivial nature, yet. we
cannot say as a matter of law that they were not
sullicient to justify reas<)nal)le minds in ari-iving

at the conclusion reached by the Immigralion
Board.' Here is a recognition that the discrep-
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ancies must be 'sufficient to justify reasonable

minds,' etc."

In the case of Nagle v. Wong Ngook Hong, et al.,

27 Fed. (2d) 650 (Ninth Circuit), the Court at page

651 of the opinion said:

''Certain discrepancies are relied upon by the

Commissioner, but we agree with the lower court
that they are either only -apparent or insignifi-

cant. No group of witnesses, however intelligent,

honest and disinterested, could submit to the
interrogation to which these witnesses were sub-

jected without developing some discrepancies."

'33

In this case the father of one of the applicants had

testified as to the necessity of crossing a bridge over

a stream in order to travel from one certain village

to another, whereas the applicant had testified that

there was no bridge. There were variances between

the testimony of both applicants with regard to the

overflowing of a certain river.

In the case of Mason ex rel. v. Tillinghast, 27 Fed.

580, the Court at page 581 of the opinion said:

"After reading and rereading the record in

this case, we think that the immigration authori-

ties acted arbitrarily and unfairly in reaching
their decision. There is nothing in the record
which would warrant a finding that this Ameri-
can citizen did not have a wife and three sons,

as he and the two sons testify.

The case falls under the principle laid down
in Tisi v. Tod, 264 U. S. 131, 44 S. Ct. 260, 68
L. Ed. 590: 'The error of an administrative
tribunal may, of course, be so flagrant as to con-
vince a court that the hearing had was not a fair



17

one.' It is, in effect ruled by our decisions in
Fong Tani Jew v. Tillingliast,* (C. C. A.) 24 F.
(2d) ()32; Johnson v. Ng Ling Fong (C. C. A.)
17 F. (2d) 11, 12; Johnson v. Damon (C. C. A.)
16 F. (2d) 65; Chan Sing v. Nagle (C. C. A.)
22 F. (2d) 673, 647; Cf. Kwock Jan Fat v. White,
253 U. S. 454, 464, 40 S. Ct. 566, 64 L. Ed. 1010;
Chin Yow v. United States, 208 U. S. 8, 28 S. Ct.

201, 52 L. Ed. 369; Go Lun v. Nagle (C. C. A.)
22 F. (2d) 246; United States ex rel. Leong Ding
V. Brough (C. C. A.) 22 F. (2d) 926; Whitefield
V. Hanges (C. C. A.) 222 F. 745; In re Chung
Thet Poy (S. C.) 13 F. (2d) 262."

Also Lew Sun Soon v. TiUinghast, 27 Fed. 775,

where it was held that a finding of the immigration

tribunal that the alien applying for admission as son

of a citizen was not entitled to admission, based on

certain inconsistencies between certain statements of

the applicant and those of his brother respecting col-

lateral matters was unreasonable and arbitrary so as

to constitute a lack of a fair hearing. The inconsist-

encies before the court consisted (1) the question of

whether or no the school houses in the village were

attached or detached, (2) with respect to the lighting

and arrangement of the ancestral hall where both

brothel's attended school, and (3) the balconies on

rooms in the family home.

Commenting on these discrepancies, the court at

page 776 of the opinion said:

'* Obviously these matters had no ])earing on

the real issue."

It is interesting to nute that the discrepancies re-

lied upon in the case of Lew Sun Soon v. TiUinghast,
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supra, are practically the same as those relied upon

in the instant case.

In the case of Ng Yuk Ming v. Tilling]} ast, 28 Fed.

(2d) 547, the citizenship of the father, like in the

instant case, was conceded, but the relationship de-

nied. In that case the applicant's testimony disagreed

with the father in the following respect

:

(1) Whether the applicant slept in the school

house or at the family home during the father's

stay in China;

(2) The description of the school house and
the identity of a number of families of certain

near neighbors;

(3) The question of whether the father visited

the applicant at the school and the description
of the room while there;

(4) Whether they slept at school; and

(5) The question as to whether a door keeper
was maintained at the school or otherwise.

Obviously all of these discrepancies were much

more important than those presented in the instant

case, yet the court in commenting upon the character

of the alleged discrepancies held that the discrepan-

cies relied upon by the immigration authorities relate

to collateral matters, all of which are of such a

trifling nature as to furnish no substantial evidence

for reaching contrary conclusions as to the rights

of the applicant.

Mr. Justice Wilbur in rendering a recent decision in

the Circuit Court of the United States, in and for

this Circuit (33 Fed. (2d) 226, advance sheets) had

occasion to specifically point out a number of dis-
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crepaiicies wliicli, in his opiuioii, would not constitute

material inconsistencies that would justify a deporta-

tion. It will be noticed that none of the discrepancies

presented in the instant case are as material on any

question i)resented as those considered by Justice Wil-

bur and found by him to merely constitute collateral

or trifling- variances.

See, also:

Nagle v. Bong Ming, 26 Fed. (2d) 438, C. C. A.

9th;

Ex parte Jew Yet Chew, 25 Fed. (2d) 886,

D. C. of Mass.

;

Fong Tani Jew v. TiUinghast, 24 Fed. (2d)

632, C. C. A. 1st;

Johnson v. Ng Ling Fong, 17 Fed. (2d) 11,

supra

;

Johnson v. Dam-on, 16 Fed. (2d) 65, C. C. A.

1st;

Ex parte Chan Thet Poij, 13 Fed. (2d) 262,

D. C. of Mass.;

Chin Gum Wing v. Johnson, 13 Fed. (2d)

124, C. C. A. 1st.

In Johnson v. Ng Ling Fong, C. C. A. 1st Circuit,

17 Fed. (2d) 11, the Court said:

"The records in the Immigration Department
conr'erning the alleged father and his family since

1900 are so complete, and the statements as to the

number and births of his children have been so

consistent, through this long period of time, that

it is inconceivable that fair-minded men, free

from bias and suspicion, should entertain any
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reasonable doubt as to the relationship of the
applicant and the alleged father. * * *."

In the case of Nagle v. Wong Ngook Hong, et ah,

27 Fed. (2d) 650, C. C. A. 9th, the applicants were

excluded because the relationship was not established,

based upon '^8 major discrepancies." The applicants

were discharged by the District Court and its deci-

sion affirmed by the Circuit Court of Appeals. The

Court (C. C. A.) said:

''Owing to the wide range of the examination
of the several witnesses, repetition, and minute
detail, the records are voluminous. Certain dis-

crepancies are relied upon by the Commissioner,
but we agree with the lower court that they are
either only apparent or insignificant. No group
of witnesses, however intelligent, honest, and dis-

interested, could submit to the interrogation to

which these witnesses were subjected without de-

veloping some discrepancies."

The discrepancies presented in the instant appeal

are similar to many of those considered by this Court

in the case of Chung You v. Nagle, No. 5809.

It is respectfully submitted that the Department

cannot be heard to deny the citizenship of the father of

the appellants, as his status had already been determ-

ined by this Court many years ago. The mere fact that

the Department may be dissatisfied with the deter-

mination of the Court in that respect is of no conse-

quence. The fact still remains that he has been

adjudicated a citizen of this country and as such has

a right to bring into this country his legitimate
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children. The fact that the Department was of the

opinion in the year 1910 that two other sons of the

petitioner were not legitimate by reason of the fact

that they were of the opinion that they were born

before the actual marriage of the father is utte'rly

immaterial for the reason, as has been said, the pres-

ent appellants were born long after the birth of their

brothers who were denied admission in 1910 and as a

matter of fact were born after the other brothers had

been denied admission.

The other purported discrepancies sought to be

relied upon are so inconsequential that no merit can

be attached to them.

IF AN ALIEN BE NOT ACCORDED A FAIR HEARING BEFORE

THE IMMIGRATION AUTHORITIES, HE IS ENTITLED TO

BE DISCHARGED ON HABEAS CORPUS.

It must be considered, as well settled, that if the

decision of the immigration authorities has not been

arbitrarily or unfairly reached, the Courts cannot go

into the merits and set the decision aside.

Low Wah Siieij v. Backus, 225 U. S. 460, 468,

32 Sup. Ct. 734, 56 L. Ed. 1165;

Lewis V. Frick, 233 U. S. 291, 300, 34 Sup. Ct.

488, 58 L. Ed. 967.

It is, however, equally well settled that if the immi-

grati«»n authorities act in an ar])itrary or unfair man-

ner and there is no substantial evidence upon which an

adverse decision may be based, or the decision is con-
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trary to law, the Courts have the right to set the de-

cision aside and order the alien discharged. The

decision of these officials must find adequate support

in the evidence.

Ktvock Jan Fat v. White, 253 U. S. 454, 458,

40 Sup. Ct. 566, 64 L. Ed. 1010;

Zakonaite v. Wolf, 226 U. S. 272, 274, 33 Sup.

Ct. 51, 57 L. Ed. 218;

Geigow v. UU, 239 U. S. 3, 9, 35 Sup. Ct. 661,

59 L. Ed. 1493, supra.

CONCLUSION.

In conclusion, we submit that there was no sub-

stantial evidence upon which the immigration author-

ities might find adversely to the claim of the appel-

lant that he was the son of his alleged father. On the

other hand, the mass of affirmative evidence adduced

in behalf of the appellant fully impelled the conclu-

sion that the claimed relationship existed. The ad-

verse decision of the immigration authorities was,

therefore, arbitrary and unfair.

Whether or not there is any substantial evidence to

support the findings of the immigration authorities,

is a question of law reviewable by the Courts. As was

said in Gambroulis v. Nash, 12 Fed. (2d) 49, C. C. A.

8th, at page 52:

''The Courts will not review the findings of the

Department of Labor on the fact question in-

volved, if there is substantial evidence to support
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it; fraud and mistake being absent. * * *

Whether there is any substantial evidence pre-
sented at the hearing to support the charge is a
question of law, reviewable bv the Court, ^^^lit-

field V. Ranges, 222 Fed. 745,^ 138 C. C. A. 199."

It is respectfully submitted that the order of the

Court below be reversed with directions that a writ

of habeas corpus issue and the appellant be dis-

charged.

Dated, San Francisco,

February 28, 1930.

Respectfully submitted,

Russell P. Tyler,

Attorney for Appellants.




